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The Discipline Committee of the Association of Professional Engineers of Ontario

In the matter of a hearing under the Professional Engineers Act, R.S.O. 1990,

Chapter P. 28

And in the matter of a complaint regarding the conduct of

A Member

a member of the Association of Professional Engineers of Ontario

BETWEEN:

The Association of Professional Engineers of Ontario and

A member

Decision and Reasons

Panel of the Discipline Committee of
Athe Association of Professional Engi-

neers of Ontario (PEO) met in the
offices of the association on November 14, 15,
and 16, 2000, to hear allegations of professional
misconduct and incompetence against a
professional engineer (hereinafter referred to as
“the member”).

Both PEO and the member were represent-
ed by legal counsel and independent legal coun-
sel was in attendance for the Panel of the Dis-
cipline Committee.

The hearing arose as a result of a complaint
that the member had copied the master speci-
fications and drawings of a former employer
(hereinafter referred to as “the consultant”) when
he left their employment and had used them
when he joined his new employer. The consul-
tant became aware of the alleged use of these
materials prepared by the member when the
consultant received a copy of a tender package,
for a water distribution system for an aboriginal
band (hereinafter referred to as “Band 2”).

The allegations of professional misconduct
and incompetence set out in Appendix A to the
Notice of Hearing and filed as an exhibit are
as follows:

Appendix A

1. The member submitted an application for
licensure to the Association of Profession-
al Engineers of Ontario (PEO) in Decem-
ber 1995, and became licensed as a pro-
fessional engineer in the Province of
Ontario in September of 1996.

2. The member was previously licensed as a
professional engineer in the Province
of Manitoba.

3. In or about mid 1990, the member
became an employee of the consultant in
Manitoba.

4. The consultant’s fields of practice included
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10.

11.

water supply, sanitation and construc-
tion engineering.

A technologist (“the technologist™)
became an employee of the consul-
tant some time after the member
joined that firm.

Prior to and during the years that the
member was employed with it, the
consultant had compiled an extensive
database of master specifications and
master drawing files in electronic
media.

These consultant electronic files were
continually improved and updated
with each new project.

The technologist managed the office
computers of the consultant, which
included control of the electronic
records of specifications, drawings, and
project files, some of which were pass-
word-controlled to restrict access. He
had the access code to all such files.

During his employment with the con-
sultant, the member acted as a project
engineer. In this capacity, he had the
responsibility to assemble and create
specific documents by utilizing infor-
mation contained within the master
electronic files of the consultant.

The member was involved as project
manager in one typical project of the
consultant’s, in the field of water
supply and sanitation, which began in
or about 1992 and extended to 1995.
The consultant acted as the Consult-
ing Engineer for a water and sewer
works project for an aboriginal band
in northern Manitoba (hereinafter
referred to as “Band 1”).

The member’s role in this project
was a significant role with respect to
the water treatment plant works. The
cover page of the consultant’s tech-
nical specifications and tender pack-
age for the Band 1 project carried
the signature and seal of the mem-
ber (dated April 17, 1995), along
with the seal of another consultant
engineer employee.
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12.

13.

14.

15.

16.

17.

18.

The technical specifications, draw-
ings and other aspects of the tender
package for the Band 1 project con-
sisted of documents assembled and
created based on information con-
tained within the master electronic
files of the consultant.

In August 1995, the member resigned
from the consultant and subsequent-
ly joined an engineering company
located in Ontario (hereinafter
referred to as “Company A”). Com-
pany A’s fields of practice included
municipal engineering and buildings.

In October 1996, the technologist
resigned from the consultant and joined
the member at Company A in Ontario.

In or about the early part of 1997,
Company A acted as the Consultant
on behalf of Band 2, with respect to
the construction of a water distribu-
tion system for the community (here-
inafter referred to as “project 2”) in
Ontario. In this capacity, Company
A produced tender documents for
project 2 that included technical spec-
ifications, a tender package and a set
of tender drawings.

The cover page enclosing Company
Ass technical specifications and tech-
nical package, as well as its set of ten-
der drawings carried the signature and
seal of the member and was dated
June 19, 1997.

Company A’s project 2 tender draw-
ings, sealed by the member, included
eight plans and profile drawings, a
well-detailed drawing W1, four water
service detail drawings D1 to D4, 12
water treatment plant structural draw-
ings S1 to S12, 11 mechanical draw-
ings M1 to M11, and electrical floor
layout drawing E1.

The Company A project 2 technical
specifications and tender package
sealed by the member included 17
Divisions and one Appendix. Divi-
sion 0 contained instructions to bid-
ders, a tender form, agreement, and
supplementary general conditions.

19.

20.

21.

22.

23.

24,

The technical specifications comprised
Divisions 1 to 16 regarding the vari-
ous trade work, and contained a total
of 54 Sections. Appendix A comprised
water test results.

In or about the latter part of 1997,
the Company A project 2 tender doc-
uments were brought to the attention
of the consultant. When the consul-
tant’s personnel reviewed the project
2 tender documents produced by
Company A, under the seal of the
member, the consultant recognized
that substantial parts of the technical
specifications and tender drawings
were exact replicas of the consultant’s
technical specifications, detailed
designs, and drawing notes that had
been developed by the consultant for
projects over the course of 15 years.

More specifically with respect to the
Company A tender drawings for pro-
ject 2, the consultant determined that
21 Company A drawings contained
details and/or notes that had origi-
nated from the consultant’s electron-
ic database for various projects previ-
ously undertaken by it.

The consultant reviewed the details
and notes on Company A’s project 2
tender drawings and highlighted those
details and notes that were identical to
the details and notes in the consultant’s
master drawing electronic files.

Many of these highlighted details and
notes were identical to the details and
notes for the Band 1 project, which
in turn were representative of and had
originated from the material con-
tained in the consultant’s master draw-
ing electronic files.

The consultant found 52 specific
examples of drawing details and/or
notes that were precisely copied by
Company A under the seal of the
member from the electronic files of
the consultant.

Of the 52 specific examples identi-
fied by the consultant, 14 were
included on its drawings S14 and S15



25.

26.

sealed by the member for the Band
1 project.

The consultant produced transparent
overlays, project information and
comparison comments regarding the
following 11 examples of details
and/or notes from the 52 specific
examples included on the Company
A project 2 drawings that were pre-
cisely copied from the electronic files
of the consultant:

pipe insulation detail, and notes on
Company A drawing D2;

road cross section on Company
A drawing S1;

wall section on Company
A drawing S7;

outdoor lighting detail, and notes on
Company A drawing S11;

downspout splash pad, and notes on
Company A drawing S11;

column support pad on Company A
drawing S12;

pressure filter piping layout on
Company A drawing M2; and

bowline knot on Company A
drawing M5.

The consultant compared the 54 sec-
tions of Company A’ technical speci-
fications for project 2 with the techni-
cal specifications in its own master
specification electronic files, and with
the technical specifications for the Band
1 project, which were representative of
the material that was contained in the
consultant’s master specification elec-
tronic files. The consultant’s technical
specifications for the Band 1 project
also comprised Divisions 1 to 16 regard-
ing the various trade work, and con-
tained a total of 70 sections. The con-
sultant found specific examples of text
from Company A’ technical specifica-
tions that were copied by Company A
under the seal of the member from the
consultant’s master electronic files.

217.

28.

The consultant found specific exam-
ples with respect to items duplicated
by Company A, items not used by
Company A, and additions to the
consultant’s original text in sections
01400, and 03200 of the consultant's
master specification electronic files.
The consultant found specific exam-
ples in 50 sections of Company A’s
technical specifications for project 2.
The consultant highlighted text in
yellow in Company As technical spec-
ifications that was identical to the text
in the consultant’s technical specifi-
cations for the Band 1 project. As
well, the consultant highlighted text
in blue in the Company A technical
specifications that was identical to
text in the consultant’s master speci-
fication electronic files, such as sec-
tion 01600, that appeared in whole in
the Company A technical specifica-
tions. The text that the consultant
highlighted was found in sections
01000, 01100, 01300, 01340, 01400,
01600, 01700, 01730, 02110, 02200,
02210, 02211, 02212, 02223, 02225,
02230, 02600, 02710, 02810, 03100,
03200, 03250, 03300, 03350, 05500,
07190, 07200, 07212, 07900, 08100,
08700, 09900, 10200, 10205, 10410,
10420, 11010, 11200, 11600, 12600,
13126, 15000, 15400, 16000, 16100,
16450, 16510, 16550, 16850, and
16900 of the Company A specifica-
tions for project 2.

The consultant noted that part of
the Company A technical specifica-
tions sealed by the member for pro-
ject 2 were copied from the consul-
tant’s master electronic technical
specifications without correcting
obvious errors or typographical mis-
takes. The consultant used its tech-
nical specifications for the Band 1
project to identify examples of
copied consultant’s errors or mis-
takes in the Company A technical
specifications for project 2 that
included the following:

A duplication was removed in item
1.4.4 (see 1.4.6) on page 1 of 4 in
section 1400, but the item numbers
were not corrected accordingly;

O

29.

b)

d)

€)

incorrect references to a Winnipeg
company on pages 2 and 3 of
section 1400;

“electrical”’not capitalized on page 2
of section 1400;

“stumps-as” not corrected on page 1
of section 2110;

incorrect reference to the Department
of Natural Resources instead of the
Ministry on page 2 of section 2110;

period missing on page 2 of
section 2600;

incorrect reference to Manitoba on
page 6 of section 2600;

double period used on page 1 of
section 3200;

item 3.4.2 appeared twice on page
2 of section 16100; and

period missing on page 1 of
section 16450.

It appears that the member:

improperly had possession of elec-
tronic copies of portions of the con-
sultant’s electronic files;

knew or ought to have known that
the Company A drawings and tech-
nical specifications for project 2 con-
tained information obtained improp-
erly from the consultant;

acquired copies of the electronic files
prepared by the consultant without
its knowledge and authorization;

utilized copies of the consultant’s elec-
tronic files to form the basis for the
preparation of Company A’s drawings
and technical specifications for
project 2;

sealed Company A drawings and tech-
nical specifications for project 2 that
were partly or mostly copied from the
electronic files of the consultant with-
out authorization;
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f)

9
h)

30.

31.

32.

sealed technical specifications for pro-
ject 2 that were partly or mostly
copied from the electronic files of the
consultant without properly check-
ing all of the text;

violated copyright laws; and

was using material from the consul-
tant’s drawings and technical specifi-
cations obtained from its electronic
files, and representing the material as
Company A's material.

An expert (“the expert”) engaged by
PEO to review this matter has
expressed the view that: “the member
utilized, at his new place of employ-
ment, documents, which were devel-
oped for the consultant both before
and during his employment there”
and that “unless there was a specific
agreement or consent by the consul-
tant for the member’s use of the doc-
uments... the member’s use of the doc-
uments in his new position was
inappropriate, and not in keeping
with the standard of the profession.”

By reason of the facts set out above,
it is alleged that the member is guilty
of professional misconduct as defined
in section 28(2)(b) of the Professional
Engineers Act, R.S.0. 1990, Chapter
P28, as follows:

“28(2): A member of the Associa-
tion or holder of a certificate of
authorization, temporary licence or
a limited licence may be found
guilty of professional misconduct
by the Committee if, . . .

(b) the member or holder has been
guilty in the opinion of the Discipline
Committee of professional miscon-
duct as defined in the regulations.”

In addition, it is alleged that the
member is guilty of incompetence
as defined in subsection 28(3) as fol-
lows:

“28(3): The Discipline Committee
may find the member of the
Association or a holder of a tempo-
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S8,

rary licence to be incompetent if in
its opinion,

(@ the member or holder has dis-
played in his or her professional
responsibilities a lack of knowledge,
skill or judgment or disregard for the
welfare of the public of a nature or to
an extent that demonstrates the
member or holder is unfit to carry
out the responsibilities of a profes-
sional engineer.

The Sections of Regulation 941
made under the Act relevant to the
alleged professional misconduct are:

Section 72(2)(a): as defined at
section 72(1): “In this section, ‘neg-
ligence’ means an act or an omission
in the carrying out of the work of a
practitioner that constitutes a fail-
ure to maintain the standards that a
reasonable and prudent practition-
er would maintain in the circum-
stances.”

Section 72(2)(d): “failure to make
responsible provision for complying

with applicable statutes, regulations,

standards, codes, by-laws and rules in
connection with work being under-
taken by or under the responsibility
of the practitioner.”

Section 72(2)(e): “Signing or sealing
a final drawing, specification, plan,
report or other document not actu-
ally prepared or checked by the
practitioner.”

Section 72(2)(g): “Breach of the Act
or Regulations, other than an action
that is solely a breach of the Code
of Ethics.”

Section 72(2)(j): “Conduct or an act
relevant to the practice of profes-
sional engineering that, having regard
to all the circumstances, would rea-
sonably be regarded by the engi-
neering profession as disgraceful,
dishonourable or unprofessional.”

At the commencement of the hearing,

legal counsel for PEO filed an Agreed

Statement of Facts, which reads as follows:

1.

6.

7.

8.

9.

The member is a 1989 graduate of
the University of Manitoba in Civil
Engineering.

In March 1990, he accepted employ-
ment as a civil engineer with the
consultant located in Winnipeg,
Manitoba.

The member was registered as a pro-
fessional engineer in Manitoba in
December 1991.

The consultant’s fields of practice
included water supply, sanitation and
construction engineering.

During his employment with the con-
sultant, the member acted as a pro-
ject engineer. In this capacity, the
member had some responsibility to
assemble and create specific docu-
ments and master electronic files,
including master specifications for the
consultant and its projects.

Two of the projects which the mem-
ber was involved in overseeing while
in the employ of the consultant were
to engineer water treatment and dis-
tribution facilities for the rural munic-
ipality and Band 1.

The member reviewed and stamped
the drawings and specifications with
respect to both the municipality and
(along with one other engineer) the
Band 1 projects.

When the member left the consul-
tant’s employ in October 1995, he
took with him hard copies of the Band
1 project drawings and specifications,
electronic copies of the drawings for
the municipality project and an elec-
tronic copy of the consultant’s mas-
ter specifications.

Shortly after the member left the
employ of the consultant in October
1995, he commenced employment as
a project engineer for Company A,
an engineering consulting firm locat-
ed in northern Ontario and owned



10.

11.

12.

13.

14,

15.

in part by several aboriginal bands.
The member and his family moved
at that time to northern Ontario from
Manitoba.

The member applied to PEO for
licensure in December 1995 and was
registered as a professional engineer
in Ontario in September 1996.

In or about August 1996, Company
A was asked by Band 2 to engineer
(i.e. design, tender and supervise the
construction of) a small water supply
treatment and distribution system for
project 2.

This engineering work was not ten-
dered and Company A’s engagement
resulted from the fact that it was an
engineering consulting firm partly
owned by the aboriginal bands. The
consultant did not have an opportu-
nity to bid for this engineering work.

The member was the Company A
engineer who managed project 2.

Copies of the drawings and specifi-
cations prepared and stamped by the
member in connection with the
municipality, Band 1 and project 2
were given to clients, contractors and
building departments as a result of
the tendering of the construction
process and therefore to that extent
are in the public domain.

There is no allegation of negligence
and no issue of public risk respecting
the member’s engineering work on
behalf of the municipality, Band 1,
or project 2. There are no complaints
of the respective clients of either the
consultant or Company A.

PEO also recognizes that an engineer
may take copies of drawings and spec-
ifications from a project on which the
engineer has worked when the engi-
neer leaves this employment and use
those drawings and specifications to
some extent as reference material in
future engineering work. PEO also
agrees that, for liability purposes, it may
be prudent for an engineer to retain

copies of drawings and specifications
that the engineer has sealed.

16. There is or may be an issue as to
whether it is appropriate for an engi-
neer to take electronic copies of draw-
ings and specifications rather than hard
copies for liability and reference pur-
poses when the engineer leaves the engi-
neer’s employment.

17. However, the engineer primary issue
in these proceedings before PEO is the
question of whether the utilization or
adaptation of some details of the
municipality and Band 1project draw-
ings and portions of the consultant’s
master specifications in the preparation
of project 2 drawings and specifications
constitutes professional misconduct.

PEO’s legal counsel advised the Panel
at the commencement of the hearing that
while the Agreed Statement of Facts nar-
rowed the issues, it was not admitted or
agreed that the member’s conduct was
unprofessional and that the member had,
not admitted to copying the consultant’s
master specifications, and therefore wit-
nesses would be called to testify with
respect to these issues.

The owner of the consulting company
(hereinafter referred to as the “owner”) was
called as a witness on behalf of PEO. He
is a professional engineer in the province
of Ontario and Manitoba. He advised that
the consultant is municipal and civil engi-
neers. The consulting company was found-
ed in 1981 and initially provided munic-
ipal engineering services. He stated that
the consultant has employed as many as
22 staff.

The owner testified that the member
joined the consultant in March 1990. The
member had no direct experience with
sewer and water projects prior to joining
the consultant. The owner testified that
prior to 1990, the consultant had been
assembling a database of specifications on
a Mac computer. They also had hard copies
of standard details, which were transferred
to PowerDraw™ in the early 1990's.

He stated that the consultants specifi-
cations, evolved from National Specifica-
tions, and drawing details were developed
that were unique to the firm. He testified

that the consultant’s master specifications
were created over a number of years and
that the specifications were somewhat
unique in that they had been researched
and related to the consultant’s work with
water distribution systems and wastewater
treatment.

He testified that the consultant’s spec-
ifications drew from the National Master
Specifications and contained the First
Nation agreement clauses, which were
unique to the consultant’s retainers for and
on behalf of the First Nations. He stated
that the specifications were formulated
from various sources, including the Nation-
al Master Specifications and the Manito-
ba Water Services Board Construction
Specifications.

He testified that the consultant’s mas-
ter specification was designed from spec-
ifications available in the public domain
and from contract documents.

The owner testified that the member
was trained at the firm and worked under
a professional engineer and a certified engi-
neering technologist. His work was
reviewed internally and tested prior to field
assignments.

He stated that the member’s work at
the consultant for the five years that he
was employed by the firm included field
work, planning of projects, and water plant
design.

He stated that during the course of the
member’s employment, he showed an
interest in water treatment projects and
his role on these projects evolved to include
the compilation of plans, arrangement and
organization of plant general arrangements.
The treatment process was not the mem-
ber’s responsibility.

The owner stated that a certified engi-
neering technologist (CET) prepared the
consultant’s master specification. He stat-
ed that the member researched and rec-
ommended changes and these were
reviewed by the CET before inclusion in
the electronic database.

The owner testified that plans were con-
structed as Master Plans and that the mem-
ber would organize the features of the
drawings. He stated that his partner (here-
inafter referred to as “the partner”), at the
consultant since 1981 and one of the
founding members, commissioned every
consultant water plant. The partner man-
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aged the integrity of the consultant’s spec-
ifications and updated them as site expe-
rience was gained and equipment specifi-
cations obtained.

The owner stated that on joining the
company, the member was required to sign
a “Confidential Information Agreement,”
which was contained in a hearing brief and
filed as an exhibit.

Paragraph “2” of the Confidential Infor-
mation Agreement read, : Upon termina-
tion of said employment, employee shall
promptly deliver to company all drawings,
blueprints, manuals, letters, notes, note-
books, reports and copies thereof, and all
other materials of a secret or confidential
nature relating to the company’s various
projects and related undertakings which
are in the possession or under the control
of the employee.”

The owner testified that the consultant
was contracted by Band 1 to design and
commission a water and sewer works.

He stated that the member’s role in the
project included preparation of plans, con-
struction monitoring, and resolution of
on-site deficiencies. He stated that the
member sealed certain drawings. He tes-
tified that the member left prior to com-
missioning. The tender document for this
project, including technical specifications
and drawings, was entered as an exhibit.

The owner testified that when the
member gave notice of his resignation, he
was advised not to remove specifications
and plans. He testified that the member
and the partner had a heated discussion in
the photocopying room when the partner
observed the member copying documents.
He stated, however, that the member left
the firm on good terms.

The owner testified that subsequently
a contractor bidding on project 2 provid-
ed him with the technical specifications
and tender package for the project sub-
mitted by Company A, the company that
the member had joined. The contractor
also provided the owner with the plans
submitted by Company A.

The owner testified that he compared
the plans and specifications to the consul-
tant’s specifications for the Band 1 project
and found significant verbatim copying of
the specifications. He stated that he and
other individuals in his office highlighted
the text in the project 2 tender that had been
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copied from Band 1's specifications.

The owner referred the Panel to exten-
sive replication in the project 2 specifica-
tions copied from the Band 1 specifica-
tions. These specifications are both
available from the public domain and spec-
ifications that are unique to the consul-
tant, including pullout tabs test and use
of mansards in the plant buildings.

He testified that the concrete mix
designs researched by the consultant appear
in the Company A tender document, as
well as the use of a concrete curb around
the perimeter of the building to keep the
structural framing off the wet flooring.

The owner testified that some of the
drawing details were unique to the con-
sultant, including details such as the
mansard, stucco-coated plywood, and the
consultant’s use of concrete curbs.

He testified that drawing M3 prepared
by the member showed some innovations
made by the consultant, including refine-
ment to their designs and specifically,
sumps to allow submersible pumps to
abstract the complete contents of a reser-
voir, and the details for a bowline knot for
pump retrieval.

In cross-examination by the member’s
legal counsel, the owner stated that no
process, equipment or designs had been
patented. He also stated that no copyright
was shown on the drawings or specifications.

Legal counsel for the member filed
exhibits including a brochure and drawings,
which showed details, that the owner claimed
to be unique to the consultant.

The Manitoba Water Services Board
(hereinafter referred to as “MWSB”)
1989 specifications were filed as an exhib-
it. The member’s legal counsel referred
the owner to sections of the MWSB,
which appear verbatim in the consultant’s
master specifications.

The owner stated that when he became
aware of the use of the consultant’s master
specifications and drawings in the Com-
pany A tender package, he went to the
Association of Professional Engineers for
the Province of Manitoba to review the
case, and also obtained a legal opinion
regarding a civil cause of action. He stat-
ed that a parallel discipline proceeding in
the Province of Manitoba is pending the
outcome of the PEO decision.

With respect to the Confidential Infor-

mation Agreement, the owner stated that
he did not explain the definition of con-
fidential to the member prior to the sign-
ing of the agreement.

He stated that he spoke to the member
and the partner following the heated dis-
cussion between them prior to the mem-
ber’s departure regarding copies of drawings
in the member’s possession. He stated that
the partner was concerned that the mem-
ber was taking drawings from the firm.

The expert was called on behalf of PEO.

He is a graduate of the University of
Waterloo, and is registered with PEO. He
is also designated as a Consulting Engi-
neer in accordance with Regulation 538/84
under the Professional Engineers Act. He
is the President of his company.

He has 28 years of experience in the
field of structural engineering and was
accepted as an expert by the Panel.

The expert testified that he reviewed
the information provided to him by PEO,
including the tender prepared by the con-
sultant for the Band 1 project and the tech-
nical specifications and tender package for
the project 2, prepared by Company A.

He testified that it was apparent that
documents, which had been developed by
the consultant, were used by the member
at his new place of employment, subse-
quent to the member’s departure from the
consultant.

He testified that the practice of con-
sulting engineering relies on the skills of
professional engineers who are specialists,
who can with creativity, design and pre-
pare solutions to their client’s needs. He
stated that over time, a firm will develop
certain details and specifications that are
unique to their particular field of exper-
tise, and that, with the growth of person-
al computers, this information can be
stored electronically and can be easily edit-
ed to meet the needs of specific projects.
This database enables the firm to be com-
petitive and not to have to “reinvent the
wheel” when certain components within a
project are similar to those used in the past.

He testified that it is standard practice
in the industry that this database, which is
generally produced by employees, remains
the property of the company and is not in
the public domain for general use.

He further testified that engineering
firms do utilize standard details and spec-



ifications and incorporate these into their
master specifications. These include: (1)
Canadian Master Specifications; (2)
Ontario Provincial Standard Details; (3)
specifications issued by organizations such
as the Canadian Institute of Steel Con-
struction and American Concrete Insti-
tute; (4) specifications and standard details
provided by manufacturers of proprietary
products.

He testified that provided these databases
are legitimately obtained, they could be prop-
erly used to improve the efficiency and qual-
ity of the consultant’s final product.

He stated that when these are used, one
would expect to see similarities between
the works of different firms. He testified
that this type of database is not portable,
as some of it would have been purchased
from the provider.

He testified that when engineers first
enter the job market after completing their
academic career, while they have theoret-
ical training, they lack practical experience.
His evidence was that junior engineers
would have general knowledge and under-
standing for their area of expertise, but
learning institutions generally do not teach
codes, standards, or how to prepare docu-
ments, and that these skills are developed
through on-the-job training.

He stated that with guidance from
senior engineers, junior engineers develop
expertise and with each successive project
become more experienced and wiser. When
they seek new employment, their past expe-
rience in the work place has value for their
new employers.

Based on his review of the information
that he received from PEO, the expert’s
opinion was that the member utilized, at
his new place of employment, documents
that were developed at the consultant both
before and during his employment there.
In his opinion, these documents do not
appear to be in the nature of the standard
details and specifications described as being
available from outside sources. He stated
that, by industry standard, the documents
in question appear to be the property of
the consultant, and as such, unless there
was a specific agreement or consent by the
consultant for the member’s use of the doc-
uments, it is his opinion that the mem-
ber’s use of the documents in his new posi-
tion was inappropriate, and not in keeping

with the standard of the profession.

The expert testified that it is not uncom-
mon for engineers to take drawings and work
product with them when they leave a firm,
particularly if the work bears the engineer’s
seal. He stated that the reproduction of the
firm’s drawing at another firm, however, was
unprofessional.

From his review of the consultant’s data-
base, he considered it to be extensive and
unique. In the expert's opinion, it was not
normal practice to take one firm’s data and
use it at a new place of employment.

The expert testified that it was not appro-
priate to copy designs and specifications
obtained from designs and specifications in
the public domain if these were purchased
for the firm's use.

With respect to the use of information
available in the public domain, he testified
that this information still requires the engi-
neer’s expertise to compile this into a design
or specification.

He stated that in his opinion, the mem-
ber did not meet normal engineering per-
formance standards and did not follow the
intent of the confidentiality agreement.

In his opinion, the member did not dis-
play normal behaviour and he categorized
the member’s conduct as unprofessional.

In cross-examination by the member's
legal counsel, the expert stated that PEO
forwarded to him the specifications and doc-
umentation that had been highlighted by
the consultant, indicating the details and
specifications copied by the member.

He agreed that his report was based sole-
ly on his review of the material forwarded to
him by PEO and that he did not interview
the member.

The expert testified that PEO had
requested him to assess the performance of
the member in regard to accepted consult-
ing engineering practices and not to assess the
uniqueness of the consultant’s specifications
or the degree of similarity between the ten-
ders of the consultant and Company A.

He conceded that the use of a curb at a
wall/floor and other details were not unique.

He was referred to a report, which was
filed as an exhibit, prepared by an expert
retained by legal counsel for the member.

The expert concurred generally with the
following standards within the industry,
which were referred to in the member’s
expert’s report:

1. Building Codes, CSA, standards and
other governmental bodies dictate
many of the requirements that con-
sulting engineers must comply with
and therefore generate similarities in
details and standards amongst con-
sultants.

2. Organizations, such as the Canadian
Institute of Steel Construction and
the American Concrete Institute pro-
duce documents and details that
become effective standards utilized
throughout the industry, and there-
fore become common to most con-
sultants practising in each specific
field.

3. Manufacturers of products very often
have standard details that become
common in a particular industry.

He conceded that the mobility of peo-
ple from firm to firm results in similar ideas
that show up in competing firms specifi-
cations and drawings. He also agreed that
it is not uncommon for engineers to main-
tain their personal records of previous
work.

In response to questioning about the
use of confidential information, the expert
produced and referred to the PEO Guide-
line to Professional Practice 1988. The cur-
rent revision to this Guideline is dated
1998.

This document was not referred to in
the expert’s report. He stated that he did
not have a copy of the PEO guideline at the
time that he prepared his report and did
not know of the guideline when he pre-
pared his report.

In paragraph 13, “Confidential Infor-
mation,” it states, inter alia: “Employed
engineers may be concerned as to the pre-
cise obligation upon them when changing
employment within their field. It is gen-
erally considered that engineers may apply
in the new position any information or
expertise gained in the old position, as long
as it falls into a ‘state of the art’ category
that has become general knowledge. How-
ever, engineers are not entitled to apply in
the new position information gained in
the old position that is of a proprietary
nature and considered to fall into the cat-

egory of ‘trade secrets’.
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He conceded that he did not assess
whether the water treatment plant’s design
was state of the art.

He conceded that plans and specifica-
tions could be filed with the local Con-
struction Association. He conceded that
specifications such as those published by
CSA and the Canadian Institute of Steel
Construction were incorporated in the con-
sultant’s specifications.

He was not aware that on the cover of
the Canadian Standards Association and
Canadian Institute of Steel Construction
publications, it stated that no part of the
publications could be reproduced without
the permission of the publisher. He stated
that it is common practice for the specifi-
cations therein to be included in professional
engineer’s specifications.

He stated that when record drawings are
requested from the Building Department
in a city in Ontario, it is stated that the draw-
ings are for information purposes only.

In response to questions by the Panel, he
indicated that he had been a complainant
in a similar case. He stated that he had cre-
ated a set of drawings and the client request-
ed electronic copies of as-built drawings,
which were then provided to an engineer
who used them as part of another design-
build project. That conduct resulted in a
discipline proceeding being taken by PEO.

The member testified with respect to his
conduct in this matter.

With respect to the confidential agree-
ment, the member stated that he was not
aware of the content and signed it as part
of a package of documents when he joined
the consultant. He testified that he did not
receive a copy of the confidential
agreement.

He testified that when he joined the con-
sultant, they had two computers and that
the partner had a computer and that spec-
ifications were prepared from the comput-
er. He stated that drawings were generally
done by hand.

He testified that he was with the com-
pany for five and a half years and that dur-
ing his employment, he developed a full
spectrum of skills for design of water treat-
ment systems, and acquired expertise in all
areas to take a project from concept to com-
missioning, except contract review.

He testified that he was initially
involved in drafting drawings and that he
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gained more expertise, as he became
involved in other projects.

He stated that he was “intimately”
involved in improving the consultant's draw-
ings and specifications, features and config-
urations. He stated that he obtained speci-
fications for new and improved plant layouts
and features. He stated that the
consultant’s master specification was pre-
pared on the basis of specifications obtained
from manufacturers and from the public
domain and contract documents.

The member testified that he and others
edited the specification package, and that
the partner had no control because of the
rate of changes. He stated that anyone could
access and edit the master specification.

With respect to the computers at the
consultant’s, the member stated that there
was an increase in the number and usage of
computers during his employment and this
increase developed to a server installation.

He stated that he carried out a draw-
ing software evaluation and selected “Power
Draw,” which they implemented at the
consultant’s office.

He stated that there was no discussion
of drawing confidentiality at the consul-
tant’s during these developments.

He stated that the consultant’s munic-
ipality and Band 1's projects ran concur-
rently with up to 10 other projects.

He stated that these projects were done
on a “cookie cutter” basis and that this
approach applied to all projects with adap-
tations made from one project to the other.

He stated that the Band 1 project was
developed from a previous project pro-
duced by a combination of hand and elec-
tronic details. He stated that transparencies
from small details were drawn electroni-
cally and transferred to drawing sheets by
copying reproduction.

The uniqueness of the consultant’s
drawings, testified to by the owner, was
reviewed with the member. He stated that
the basis for these drawings was obtained
from other references and specifications,
including the MWSB specifications.

He stated that the Band 2 pipe insula-
tion detail is very similar to the consul-
tant’s drawing for this detail.

He stated that the water treatment
process is provided by equipment, which is
usually sourced as a “package” and tendered
based on a performance specification.

He referred to a typical pump drawing
from a well-known manufacturer, relating
to submersible “pitless” pump installation,
which shows the detail for a bowline knot.
He stated that this detail is similar to the
detail used by the consultant.

He stated that the uniqueness of a pro-
ject encompasses the entire project and
how it is configured to meet the client’s
needs. He stated that the Band 1 project
was not similar in engineered design to
Company A’ project 2.

With respect to the specifications, the
member stated that the consultant’s mas-
ter specification was a compilation of all the
consultant’s experience to that time, but
were distributed to contractors and build-
ing departments and were available in the
public domain.

With respect to the First Nation poli-
cies contained in the specifications, he stat-
ed that these were not unique to the con-
sultant’s specification and that contracts
for First Nations require that benefits and
opportunities for First Nations people be
known to all bidders.

The member stated that proof rolling
would not be in the consultant’s master
specification if it had not shown up in a
previous specification.

With respect to the consultant’s speci-
fication for concrete, the member stated
that the specification was not unique to
the consultant. He stated that a local test
laboratory and he developed the pullout
test jointly, and other companies in Win-
nipeg could use this test.

Referring to the consultant’s weather
stripping specification, the member stated
that he found another weather stripping
to be superior and that this product was
then incorporated into the consultant’s
master specification.

The member testified that when he left
the consultant, he took copies of the draw-
ings that he had drawn and he copied the
master specification because it contained
all of the updates that he had made.

He testified that he tendered his resig-
nation on October 4, 1995, and at that
time the Band 1 project was coming up
for final inspection. He testified that the
drawings were complete and the
consultant’s master specifications had been
updated through their work in the field
on the Band 1 project.



He testified that with respect to the
Band 1 project, that he did the design. He
testified that his intention was to take his
copy of the Band 1 drawings and specifi-
cations. The member testified that he was
in the photocopying room at the consul-
tant and the partner approached him and
asked him what else he was taking.

He testified that there was no discus-
sion regarding confidentiality agreements.
He testified that the owner did not
approach him and that he left the consul-
tant on good terms. He testified that he
took drawings from the Band 1 project
and an electronic copy of the consultant’s
master specifications.

In cross-examination by legal counsel
for PEO, the member stated that the con-
sultant’s expertise and involvement in water
treatment projects was established when
he joined the company. He stated that
there was a “basic form” and that he built
up a resource in the office of master spec-
ifications and computer-based drawings
for water treatment projects.

He stated that the benefit of updating
the specifications was for the consultant to
have a better product for their clients and
he conceded that it was not for his benefit.

He conceded that the consultant devel-
oped the consultant’s master specification
and it existed prior to his arrival, and he
and others added to it.

The member stated that he researched
documents in the public domain to iden-
tify areas of similarity to the consultant’s
master specification. He did not provide to
the hearing specifications from the public
domain to match all of the specifications
in the consultant’s master specifications.

He conceded that the consultant’s data-
base was not his property. He stated that
he understood the importance of the mas-
ter specification and that the consultant
wanted to protect it.

The member stated that he recognized
the requirements under the confidential
agreement and returned the information
specifically requested by the owner before
he left. He stated that when the partner
approached him when he was photo-
copying documents and asked him what
else he was taking, that he knew the part-
ner’s concern was that he was taking doc-
uments with him. The member stated that
he understood that the principal of the

firm was concerned about him taking any-
thing from the firm. He stated that he did
not tell the partner that he was taking the
master specification for reference purpos-
es, or the drawings bearing his seal.

He agreed that the project 2 tender
package included copies of the consultant’s
master specification.

He admitted that he knew at the time
of preparing project 2 that the consultant
would contest Company A’s use of the data,
that he had taken and used.

He agreed that he attempted to pro-
vide a short-cut for his new employer using
this data. He admitted that he did not
carry out research to find specifications in
the public domain to assist in the design
of project 2.

He admitted that he recognized that
this practice was improper, and when he
took this course of action, he knew that it
might lead to a discipline proceeding in
the future.

He admitted that he substantially repli-
cated the consultant’s specifications on
project 2. He stated that he no longer has
copies of the material and that Company
A went bankrupt and the database is in
the hands of the receiver.

An engineer (hereinafter referred to as
“the member’s expert”) gave evidence on
behalf of the member. The member’s expert
obtained his Bachelor of Applied Science
and Civil Engineering from the Universi-
ty of Toronto. He is a licensed profession-
al engineer in the Province of Ontario and
is designated as a consulting engineer in
the Province of Ontario. He is registered
as an engineer in the state of Florida and
founded his own company in 1969.

He stated that he reviewed documents
received from the member and PEO and
also spoke to the member and the PEO
expert, prior to preparing a report. He tes-
tified that the member was employed with
the consultant as a staff engineer and was
not a shareholder or partner in the business.
He stated that as a staff engineer, the mem-
ber signed and sealed documents, at the
request of the owner, and therefore
assumed a very large professional liability
with regard to these documents.

The member’s expert stated that at his
company, only shareholders (associates)
sign and seal documents. He stated that
he would not expect a junior to interme-

diate engineer with three to five years' expe-
rience to sign and seal documents.

He stated that, in his opinion, when
the member left the consultant, he had a
duty to himself as a professional engineer,
and to the public, to take and retain copies
of the documents, which he signed and
sealed for liability purposes.

He stated that the member had no
assurance that the consultant would con-
tinue in existence, and even if it did con-
tinue in existence, had no assurance that
it would maintain professional liability
insurance to provide protection for him.

He testified that it was agreed that the
member had electronic and/or hard copies
of the drawings and specifications, which
he signed and sealed while at the consul-
tant’s. He referred to an article published
by PEO in The Link, October/November
2000 issue, which included an article
regarding secondary liability insurance. He
testified that this article implied that the
member had a significant exposure to pro-
fessional liability depending on what the
consultant did or did not do in the future,
and reinforced the concept that the mem-
ber should maintain copies of any docu-
ment that he signed and sealed.

In the member’s expert’s opinion, the
standards within the industry include:

1. Building Codes, CSA Standards and
other governmental bodies that dictate
many of the requirements that con-
sulting engineers must comply with
and therefore generate similarities in
details and standards amongst
consultants.

2. Organizations such as the Canadian
Institute of Steel Construction and the
American Concrete Institute produce
documents and details that become
effective standards utilized throughout
the industry and therefore become
common to most consultants practis-
ing in each specific field.

3. Manufacturers of products very often
have standard details that become
common in a particular industry.

4. Documents, drawings and specifica-
tions become part of the public
domain, once building permits have
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been applied for and once a job has
been issued for tender and construc-
tion. Any party can obtain these doc-
uments, as evidenced by the consutant
obtaining Company A's drawings.

5. Consulting firms employ people, engi-
neers and draftspeople who acquire
knowledge about a firm and its stan-
dards and operations.

6. People move from firm to firm and
as a result a particular area of special-
ization will evolve with many simi-
larities between the various firms
because of the mobility of people.

7. Professionals, whether they are engi-
neers, lawyers, etc., will utilize ideas
and standards that may have been
originally developed by a competing
firm.

8. If copying and using parts of codes
without written permission is against
the law, then virtually every consult-
ing engineer in the country has bro-
ken the law. He mentioned as an
example that the Canadian Standards
Association (CSA) states: “All rights
reserved. No part of this publication
may be reproduced in any form, in
an electronic retrieval system or oth-
erwise, without the prior permission
of the publisher.”

In his report, the member's expert
stated,

“I am sure that former staff members
of my company have both electronic
and hard copies of many of our pro-
jects and/or office standards;” and

“I know that in the City of Toronto
most consulting structural engineer-
ing firms have many typical details,
notes and standards that are very sim-
ilar to each other and many of these
‘standards’ can trace their roots back
to other engineering companies doc-
uments from the, ’50s and, '60s. | am
not aware of other engineering com-
panies ever filing a suit or a complaint
with regard to any person or party
‘copying’ their typical details. To para-
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phrase an old expression; perhaps this
imitation should be considered a form
of flattery.”

He stated that it was agreed that the
member did and does have copies of the
consultant documents. He stated that it is his
opinion that the member should have copies
of the documents because of the fact that
he signed and sealed the documents.

He stated that it was agreed that the
member utilized the information that he
took but that this included National Mas-
ter specifications; building codes; CSA
standards; information from the public
domain; and information that was within
his mind from his training and experience,
and copies of documents prepared by and
sealed by him from previous projects.

He testified that, to the best of his
knowledge, the member did not duplicate
any drawing, detail, specification, section,
etc. He stated that any utilization of infor-
mation available to him was done by using
computer hardware and software different
than the originals, and that all documents
were produced for specific Company A
projects and incorporated the thoughts
and requirements of the member and
Company A.

The member’s expert testified that he
could find almost identical details in his
competitors’ details for a column. He stat-
ed that documents such as engineering
drawings are in the public domain and he
has copies of many competitors’ drawings
in his own office, all of which have been
obtained legitimately.

He stated that to obtain a document
in electronic format, it could now be
scanned. He stated that while there was
much consternation about the member’s
conduct, it is a fact of life that engineering
firms have competitors’ work product. He
stated that he had a young engineer who
left his employment and he believed that
he took and utilized the company’s speci-
fications. He stated that another engi-
neering company developed specifications
in the 1960s and that those specifications
are the genesis of many engineers specifi-
cations.

He stated that, in his opinion, the
member’s use of the documents was appro-
priate and not unusual in the engineering
profession.

He produced specifications from his
office, which are identical to specifications
contained in the consultant’s master
specifications.

With respect to the claim by the con-
sultant that their specifications were
unique, he referred to their specifications
for concrete, pullout testing, skin slab, and
curbs, and stated that none of these spec-
ifications were unique.

He stated that his definition of the term
“use” is the copying and using of drawings
on a different project.

He testified that the PEO Guideline to
Professional Practice refers to trade secrets
and does not apply to the facts in this case.
He stated that, in his opinion, “trade
secrets” apply to the development of a par-
ticular product, for example, by a chemi-
cal engineering company, and that if an
engineer employed by the company advised
a competitor of the formula, that would
be a breach of the Code of Ethics.

He stated that documents in the pub-
lic domain available for use are not pro-
prietary. He testified that there was noth-
ing in the documents taken by the member
that he would consider being proprietary.

In cross-examination, the member’s
expert stated that he is a structural engineer.
He is not in a position to advise the Panel
on municipal engineering.

PEO’s legal counsel put to him a hypo-
thetical case of a company employing a
young engineer who brings to his new
employer specifications and plans from a
former employer. In response to the ques-
tion of whether he would review specifi-
cations and drawings in such circum-
stances, the member’s expert stated that
depending on the situation, he might look
at them, but there may be 100 different
parameters around it. Parameters could
include the age of the reviewing engineer
and how long the engineer had been
in business.

When asked by PEO’s legal counsel
whether he would incorporate this infor-
mation into his design, he stated that a
number of factors would have to be con-
sidered, including age, experience, moral-
ities and beliefs. When it was put to the
member’s expert by PEO’s legal counsel
that he would not do it, he conceded that
he would not. He stated that he had not
done it and that he would not do it.



He testified that while he would not
do what the member had done, it was his
view that it was not unprofessional for oth-
ers to do so.

He gave examples of his design being
used by another engineer in a similar project.

In his report and in examination in
chief, he testified that the member did not
duplicate any drawing, detail or specifica-
tion. He agreed that it is not appropriate
for professional engineers to copy and use
specifications line for line and word for
word on a similar project.

With reference to his report, he stated
that professional engineers would be enti-
tled to take documents that they had pre-
pared for liability reasons and for reference.
He agreed that they could not be copied ver-
batim for use by another employer.

Following the evidence, counsel made
submissions for the parties. On re-exam-
ination by the member’s legal counsel,
the member’s expert stated that the mem-
ber used typical details in Company A’s
drawings.

Counsel Submissions

Counsel for PEO submitted that the mem-
ber, in cross-examination, had admitted to
a form of copying. He stated that this was
the first time that the member had made
this concession and that it was a fact that
the member had copied drawings and the
consultant’s master specifications.

Referring to the Agreed Statement of
Facts, PEO’s legal counsel stated that the
member had not agreed that the documents
were copied, but had admitted therein to
“utilization” or “adaptation.”

PEO's legal counsel submitted that the
member had copied substantial portions of
his former employer’s electronic database
and had used it in his new employment.

With respect to the anticipated argu-
ment that specifications were in the pub-
lic domain, PEO’s legal counsel stated
that information in the public domain
has to be purchased and incorporated
into a specification.

He further submitted that the consul-
tant’s master specification was the product
of many years work, and that various aspects
of the master specifications were unique to
the consultant. He submitted that the con-
sultant had a particular approach and, while

the owner had testified that the design of
water distribution systems was not “rocket
science,” the master specification contained
the design philosophy of the consultant and
was developed by the consultant. He stat-
ed that the whole database was not avail-
able in the public domain and that it con-
tained the consultant’s ideas and unique
approaches.

While he anticipated that the member’s
counsel would argue that good ideas should
be shared to the benefit of the public, he
submitted that such ideas should be shared
in academic settings and at industry meet-
ings. He submitted that such proprietary
information should only be shared volun-
tarily.

PEO’s legal counsel submitted that it
was not sufficient for the member to claim
that he contributed to the database. He
stated that it was not in evidence that the
member had prepared the master specifi-
cation. The evidence indicated that there
were other contributors.

He submitted that an engineer could
not place his seal on a document and claim
ownership to it. He stated that it was clear
that the member understood that it was
the consultant’s specification.

With respect to the drawings drawn by
the member on the Band 1 project, which
were taken by him and used on project 2,
he stated that the member sealed some
drawings and that it may be appropriate
to copy those documents for liability rea-
sons or for reference purposes in future
work. He stated that the member’s evi-
dence indicated that he knew that what
he was doing was wrong. He submitted
that the member knew that the owner did
not authorize him to take the documents
and that the member had indicated that
he knew when he used the specifications
that he could end up in a hearing.

Counsel for PEO submitted that the
expert called on behalf of the member had
conceded that he would not do what the
member had done. He submitted that the
Committee could not rely on the mem-
ber’s expert’s evidence that this conduct
may be appropriate for others. He stated
that there is a single standard of conduct.
In his submission, the member’s conduct
was not appropriate.

He stated that the expert had testified
that the designs and specifications were

property of the firm and that it was unpro-
fessional to take the material and use it in
the manner that the member did.

He submitted that the PEO expert was
neither biased nor vindictive due to his
involvement in a similar case.

With respect to the Guideline to Profes-
sional Practice, he stated that it might be rel-
evant to the Panel for their consideration,
although he did not know whether the guide-
line addressed the situation. He submitted
that the guideline is ambiguous but provides
ageneral reference. He submitted that it does
not indicate what a trade secret is.

Counsel for PEO submitted that in this
case, the owner quite clearly did not give
his authorization for the use of the docu-
mentation. He submitted that common
sense suggests that it is not appropriate to
use proprietary information, and that it is
proprietary if developed over years and
intended not to be copied by competitors.

He submitted that the member had
admitted both copying and using the doc-
umentation, and that the expert had tes-
tified that that was unprofessional and the
member’s expert had testified that he would
not do it.

Counsel for the member, in his sub-
missions on behalf of the member, stated
that the Panel’s role was not to look at per-
sonal subjective standards. He submitted
that there was contrition on the part of
the member. He stated that the member's
expert had said that he would not copy
and use the documents, but had indicat-
ed that this is not an uncommon practice.

He stated that the Guideline to Profes-
sional Practice was not produced until three-
quaters of the way through the hearing.
Referring to the Guideline, he stated that it
was conjunctive requiring documents or
information to be both of a proprietary
nature and considered falling into the cate-
gory of trade secrets.

He submitted that the documents copied
by the member were not trade secrets or
unique and that the specifications were not
patented and most of the specifications were
available in the public domain.

The purpose of specifications is so that
a contractor knows what is to be built. He
stated that the owner had testified that this
was not “rocket science.”

With respect to the evidence of the
expert, counsel for the member stated that
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the expert was a complainant in what he
described as a similar case and that he never
spoke to the member prior to preparing
his report or attending to give evidence at
the hearing.

He submitted that the expert never
researched the information that is con-
tained in outside sources, and while the
expert’s opinion was that the member did
not meet the industry standard, the expert
had not investigated what the industry
standard is.

He submitted that the expert knew of
the Guideline to Professional Practice, but
did not refer to it in his report and only
brought it out during the course of his
cross-examination.

He submitted that the owner was not
credible and was not prepared to agree that
basic specifications were not unique. He
submitted that the expert should have
investigated the standard in the industry
and that he was biased, based on his
involvement as a complainant in a similar
proceeding.

He stated that section 77(3) is the
applicable section of the Regulation with
respect to a breach of confidentiality. He
submitted that this was a breach of the
Code of Ethics and that the member had
not been charged with a breach of the
Code of Ethics. He submitted that PEO’s
guidelines relate to secret processes and do
not relate to the type of information taken
by the member.

He submitted that this was a civil dis-
pute between two parties and not a mat-
ter that should be before PEO.

He further submitted that the member
was not guilty of professional misconduct
and at worst, the member had breached the
Code of Ethics but he had not been charged
under the Code of Ethics section of the Act.

The Panel also received advice from its
independent legal counsel with respect to
the standard of proof. Independent legal
counsel advised that the association bears
the onus of proving the allegations in accor-
dance with the standard of proof in a civil
case, namely on a balance of probabilities,
subject to one important qualification. She
referred to the Divisional Court case of Re
Bernstein and The College of Physicians and
Surgeons of Ontario for the proposition that
where there is a serious allegation against
a member, the proof must be clear and
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convincing and based on cogent evidence
accepted by the Panel, before the Disci-
pline Panel can make a finding against the
member.

Following the evidence and submis-
sions by counsel for the parties and the
advice given by independent legal
counsel, the Panel retired to deliberate.

The Panel applied the standard of proof
provided by independent counsel.

The Panel accepted the evidence of the
owner, which was conceded by the mem-
ber, that the development of the consultant’s
master specification was commenced prior
to the member joining the firm. The Panel
considered this to be an evolutionary process
and accepted the evidence of the member
that he contributed to the master specifica-
tion after he joined the firm.

While this master specification was not
patented, in the Panel’s view, the consul-
tant had proprietary rights to the master
specification.

The Panel found that the master spec-
ification comprised specifications available
in the public domain. These specifications
included the MWSB 1989 standard con-
struction specifications; Canadian Stan-
dards Association specifications; the
National Master Specifications, as well as
specifications provided by manufacturers
for their product.

The Panel considered the uniqueness
of the consultant’s specifications and draw-
ing details. The Panel accepted the mem-
ber’s expert’s evidence that the specifica-
tions and details individually were not
unique to the consultant, but the Panel
found that the manner in which they were
assembled and used was unique to the con-
sultant’s business.

The Panel was of the view, however,
that the master specification, while sub-
stantially derived from documents avail-
able in the public domain, took a sub-
stantial amount of time to develop into a
master specification specific to the con-
sultant’s business of water supply system
design. The Panel found that the consul-
tant used this master specifications on its
water supply system contracts, including
those on behalf of the First Nations.

The Panel found that the consultant
had the proprietary rights to its master
specification, which was contained on its
computers.

The Panel found that the member had
copied this electronic proprietary document
when he left the employment of the con-
sultant to join Company A. The Panel found
that the member had conceded copying this
document when he knew that the consultant
had not authorized him to do so. In fact, on
the basis of the “heated discussion” between
the member and the partner, the Panel con-
cluded that the member was aware, prior to
leaving the consultant, that the consultant
was very concerned about the member copy-
ing and taking documentation and infor-
mation, which the consultant considered
proprietary.

The Panel found that the member
copied the consultant’s master specifica-
tion, together with drawings, which he
had prepared and sealed.

The Panel accepted the evidence of the
expert that the member was entitled to
retain copies of drawings he had prepared
and sealed for two purposes:

1. Liability, in the event that the com-
pany did not provide insurance cov-
erage for the member in the future;

2. As areference in future projects.

The Panel found that when the member
joined Company A, he was the profession-
al engineer with primary responsibility for
the design and preparation of technical spec-
ifications and tender package for project 2.
The Committee found that the member
prepared the drawings and technical spec-
ifications for this contract and that many
of the details in the drawings were identi-
cal to the details in the drawings the con-
sultant prepared for the Band 1 project,
which was in progress but had not been
commissioned when the member left the
consultant.

The Panel noted that the member had
not designed all of the Band 1 drawings. In
any event, the Panel found that these draw-
ings were the property of the consultant
and that the member was only entitled to
retain copies of those prepared and sealed
by him for liability and reference purposes.

The Panel found that significant sec-
tions of the project 2 specifications were
copied verbatim from the specifications con-
tained in the tender prepared by the con-
sultant for the Band 1 project.



The verbatim copying included spec-
ifications both available in the public
domain and specifications developed by
the consultant. These specifications relat-
ed to: First Nation policies, shop draw-
ings, quality assurance, material and
equipment, project closeout, clearing and
grubbing, excavating and backfilling for
structures, site grading, rock removal, top
soil and seeding, excavating and back-
filling for trenching, roads and drainage,
granular sub-base and base courses, water
supply and distribution piping materi-
als, septic fields, CMP culverts, concrete
framework, concrete reinforcement, con-
crete accessories, cast-in-place concrete,
disinfection, metal fabrications, sheet
vapour barriers, fibrous building insula-
tion, rigid insulation, sealants and caulk-
ing, steel hollow metal doors and frames,
finishing hardware, painting, louvers,
dampers and intakes, exhaust fans, signs,
identifications, maintenance equipment,
treatment plant mechanical, laboratory
equipment, furnishings, pre-engineered
steel buildings, general mechanical pro-
visions, plumbing and process control
devices, electrical work, conduits, boxes
and accessories, panel board, emergency
lighting, area lighting, and electric heat-
ing controls.

The Panel found that the member
knew when he joined Company A that
the consultant would take issue with the
use of their master specifications and
details in the project’s technical specifi-
cations and tender package and draw-
ings.

The member testified that he spoke
with two colleagues at Company A and
told them that he could either design the
project and prepare the technical speci-
fications from scratch, or use the speci-
fications and drawings that he had copied
and taken from the consultant. The mem-
ber testified that he knew that if he used
this documentation for the purpose of
preparing the project design and specifi-
cation, that he could end up in a hear-
ing such as the Discipline hearing before
PEO.

The Panel found that the member not
only copied the consultant’s electronic
database, but also used it when he joined
his new employer in the preparation of
the project specifications and drawings.

The Panel found that the member
did so notwithstanding the fact that he
knew that the use of the consultant’s
specifications and engineered details was
inappropriate.

The Panel accepted the evidence of
the expert that the member's use of this
material was unprofessional.

The Panel considered the evidence of
the member’s expert. In examination-in-
chief and in his report dated November
9, 2000, he testified and stated that to
the best of his knowledge, the member
did not duplicate any drawing, detail,
specification, section, etc., and any uti-
lization of information available to him
was done by using computer hardware
and software different than the originals.

The member’s expert testified that the
member’s use of the documents was
appropriate, having regard to all the cir-
cumstances, and not unusual in the engi-
neering profession. The Panel rejected
this opinion evidence.

In cross-examination, when a hypo-
thetical situation was put to the mem-
ber’s expert in which a young engineer
joined his firm and brought documenta-
tion from his former employer, while the
member’s expert indicated that he may
review it, he conceded that he would not
use it and would not do what the mem-
ber had done.

He testified that it is common practice
for engineers to copy specifications and
drawings when leaving the employment
of a firm for use on future projects, but
added that this is not a practice that
he follows.

The Panel, while accepting the mem-
ber’s expert’s evidence that he would not
conduct himself in this manner, rejected
the proposition that there is a dual stan-
dard for professional engineers licensed to
practise in the Province of Ontario.

The Panel found that the member,
although a young engineer, should be
held to the same professional and ethi-
cal level of conduct as the expert who tes-
tified on his behalf.

The Panel considered section 13 of
the PEO Guideline to Professional Prac-
tice. This section relates to confidential
information and includes the following
paragraph relating to the issues being con-
sidered by the Panel.

“Employed engineers may be concerned
as to the precise obligation upon them
when changing employment within their
field. It is generally considered that engi-
neers may apply in the new position any
new information or expertise gained in the
old position, as long as it falls into a (state
of the art) category that has become gen-
eral knowledge. However, engineers are
not entitled to apply in the new position
information gained in the old position that
is of a proprietary nature and considered

to fall into the category of ‘trade secrets'.

The Panel found the electronic database
copied by the member to be of a proprietary
nature. The Panel found that the informa-
tion copied by the member and applied in
his new position did not fall into the cate-
gory of “trade secrets.”

Counsel for the member argued that the
guideline was conjunctive and required that
the information taken and applied had to
be both of a proprietary nature and consid-
ered falling into the category of “trade
secrets.”

The Panel considered that a requirement
of both criteria was far too narrow in scope
and would relate, for example, to a formu-
la developed by a chemical engineering com-
pany for a new chemical product. The Panel
was of the view that the intent of the guide-
line was broader and included the use of
information and documentation of a pro-
prietary nature.

The Panel noted that PEO had not
alleged a breach of the Code of Ethics. The
Panel found the PEO Guideline to Profes-
sional Practice to be ambiguous and too nar-
row in scope. The Panel considered its role
to determine whether the member’s con-
duct afforded a finding of professional mis-
conduct. The Panel found that there was no
evidence to suggest that the member’s design
of the project 2 tender specifications and
drawings was negligent. The Panel was of
the view, however, that the member’s copy-
ing and use of the master specifications and
details developed by the consultant over a
number of years and the use by the mem-
ber of the specifications and details on a pro-
ject for a new employer was inappropriate
and unprofessional.

The Panel accepted that the member had
contributed to the specifications. The spec-
ifications were, however, the property of the
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consultant and the Panel found that the con-
sultant had proprietary rights to them.

The Panel found that the member
admitted copying in both hard and elec-
tronic form all or considerable portions
of the database of his former employer
without permission.

While recognized material may be
retained when changing employment for
reference or liability purposes, the evi-
dence demonstrated the use made of the
material was for commercial purposes.

The Panel found the member guilty
of professional misconduct, and specif-
ically, pursuant to Section 72(2)(j) of
the Professional Engineers Act, Ontario
Regulation 941/90 being: “Conduct
or an act relevant to the practice of
professional engineering that, having
regard to all of the circumstances,
would reasonably be regarded by the
engineering profession as... unprofes-
sional.”

Counsel for the parties made sub-
missions with respect to penalty. Coun-
sel for PEO submitted that general deter-
rence was required and that PEO was
seeking an order that:

[0 to the extent that the member comes
into the possession of the informa-
tion that he copied, that he return
the information to the consultant;

0 the member make inquiries of the
Trustee in Bankruptcy of Company
A to see whether this information is
available;

[0 the member not engaged in any fur-
ther reproduction or use of the con-
sultant’s materials;

0  the member be reprimanded:;

0 the member’s licence be suspended
for three months, but the suspen-
sion be suspended and withdrawn if
the first three conditions above are
complied with and the member suc-
cessfully passes the Professional Prac-
tice Examination (PPE) within 12
months of the date of issuance of
the Decision and Reasons;
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[0 the Decisions and Reasons be published
in the Gazette with names.

Counsel for the member submitted that
he took no issue with the first three orders
that PEO was seeking. He submitted that
in a more serious case, the name of the
engineer had not been published.

Following submissions by counsel with
respect to penalty, the Panel retired to
deliberate.

The Panel considered that the require-
ment of the member to return any origi-
nals or copies of the consultant’s materi-
als to the consultant and to seek the return
of the consultant’s material from the
Trustee in Bankruptcy for Company A
and return the material to the consultant
and that the member engage in no further
reproduction or use of the consultant’s
materials, to be reasonable.

The Panel considered that it would be
appropriate for the member to be repri-
manded for his conduct in this matter.

The Panel also considered the sus-
pended suspension of the licence to prac-
tise and the requirement that the mem-
ber passes the PPE within 12 months of
the date of the issuance of the Decision
and Reasons to be reasonable.

The Panel considered that the mem-
ber posed no danger to the public and that
publishing the decision with names was
not justified in this case.

By virtue of the power vested in it by
Section 28 of the Professional Engineers
Act, the Panel ordered that:

1. If the member has in his possession
or comes into possession of any
originals or copies of the consul-
tant’s materials (defined as the copy
of the consultant’s master specifi-
cations and the consultant’s project
drawings and specifications that
the member took with him when
he left the employ of the consul-
tant in October 1995), he will
return it to the consultant imme-
diately and report the return to
PEO. Notwithstanding the above,
the member is permitted to retain
copies of plans he prepared and
sealed for professional liability and
reference purposes;

2. The member, to the greatest extent
possible, seek the return of the con-
sultant’s material from the Trustee in
Bankruptcy for Company A, and
return the material to the consultant.
The outcomes of these efforts are to
be reported to PEO;

3. The member engage in no further
reproduction or use of the consul-
tant’s materials;

4. The member be verbally repri-
manded and the reprimand be
recorded on the Register of the asso-
ciation for 18 months;

5. The member’s licence be suspended
for three months, but the suspension
be suspended and will be withdrawn
if the first three conditions above are
complied with and the member suc-
cessfully passes the Professional Prac-
tice Examination within 12 months
of the date of issuance of the Decision
and Reasons;

6. The Decisions and Reasons be pub-
lished in the Gazette without names.

Dated at Sault Ste. Marie this 22nd day of
January 2001.

William R. Walker, PEng. (Chair)

(For and on behalf of the panel of the Dis-
cipline Committee)

Barry De v. Batchelor, PEng.
Bruce E. Clarida, PEng.
Ken Lopez, PEng.

John Wilkes, PEng.

Note from the Department of
Legal and Professional Affairs

The member appealed the Decision
to the Divisional Court. The appeal
was dismissed without costs in Decem-
ber 2001. The member successfully
completed the association’s Professional
Practice Examination.




The Discipline Committee of the Association of Professional Engineers of Ontario

In the matter of a hearing under the Professional Engineers Act, R.S.O. 1990, Chapter P. 28

And in the matter of a complaint regarding the conduct of

Alfred R. Kettle, P.Eng.,

a member of the Association of Professional Engineers of Ontario

BETWEEN:

The Association of Professional Engineers of Ontario and

Alfred R. Kettle, PEng.

Agreed Statement of Facts and
Order of the Discipline Committee

Panel of the Discipline Committee
A of the Association of Professional
Engineers of Ontario (PEO) met
in the offices of the association on October
1, 2001, to hear allegations of professional
misconduct and a breach of the provisions
of the Code of Ethics of the association con-
tained in Section 77 under Regulation 941
of the Professional Engineers Act, R.S.O. 1990,
c.P28 against Alfred R. Kettle, PEng. (here-
inafter referred to as “Kettle”).

Mr. Kettle was found guilty of profes-
sional misconduct as defined in Section
28(2)(b) of the Professional Engineers Act.
Particularly, he breached the following sec-
tions of Ontario Regulation 941: 72(2)(a);
72(2)(b); 72(2)(d); and 72(2)(j).

Allegations with respect to 72(2)(g)
were withdrawn, along with the allegations
that he breached the Code of Ethics con-
tained in section 77 of the Regulation.

In addition, he was found not guilty of
the breach of section 72(2)(i) of Regulation
941. As part of the penalty, the Commit-
tee ordered that the Summary of the
Agreed Statement of Facts of the matter,
together with its Order be published in
the official publication of the PEO.

The Agreed Statement of Facts and the
Committee’s Order appear below.

1. “Kettle was first licensed as a profes-
sional engineer in the Province of
Ontario in July 1965.

C)

b)

In July 1995, Dr. G.D. Ravi (“Dr.
Ravi”) retained Mr. Don Wright
(“Wright”) of Don Wright Designs
(“DWD”) to design additions and
renovations to Dr. Ravi’s home locat-
ed in Sudbury, Ontario.

DWD applied for a building permit
on August 18, 1995 and the Region-
al Municipality of Sudbury issued the
permit on September 7, 1995. Five
drawings were included with the
building permit application. These
were prepared by DWD and dated
between July 30, 1995, and August
18, 1995. Two of the drawings, Nos.
2 and 4, included the engineering
stamp of Kettle along with his signa-
ture and a date of August 17, 1995.
Kettle provided these services on
behalf of Spriet Associates. Drawing
No. 2 showed the general structure
of two exterior raised decks at the back
of the home.

Drawing No. 2 did not, however,
include:

timber specifications stating what
species of wood was to be used,;

detail regarding the connection
between the beams and columns;

c) detail regarding the connection
between the columns and founda-
tions;

d) indication of a requirement for cross-
bridging or blocking of the joists at
midspan; and

e) detail regarding the method of
anchorage of the ledger beam to the
side of the house.

5. The renovations were built by Wright
and Kettle acting together as con-
tractors operating under the business
name of DNA Enterprises. Their
work progressed with numerous mod-
ifications and changes agreed to
between September 30, 1995, to
November 8, 1995. The as-built ver-
sion of the two exterior decks differed
from the design drawings.

6. On November 28, 1995, Kettle, in
his capacity as general manager of
Spriet Associates Sudbury Limited,
signed and certified a letter in the
form of a Certificate of Substantial
Performance addressed to Wright at
DNA Enterprises. The letter stated
that Kettle had carried out a general
review of the construction of the ren-
ovation and that he certified that the
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project was substantially complete,
ready for occupancy, and that “the
construction, workmanship and qual-
ity of materials used in the complet-
ed renovations are in conformity with
the municipally approved plans and
with the intent of applicable codes
and by-laws governing building con-
struction” for the Regional Munici-
pality of Sudbury. Kettle closed the
letter by stating that his letter had
been prepared to confirm compliance
with Ontario Building Code
(“*OBC?”) requirements. Kettle states
that he wrote the letter with a view
to assisting the Ravi’s, but acknowl-
edges in retrospect that the letter was
inappropriate, and constitutes pro-
fessional misconduct.

Some months later, a handyman
working for Dr. Ravi observed and
pointed out that the rear decks con-
structed by DNA Enterprises were
not built in accordance with OBC
requirements. Dr. Ravi contacted the
Regional Municipality of Sudbury
Building Department and learned
that the certifying engineer had been
Kettle.

In the circumstances, Dr. Ravi
requested an inspection by the
Regional Municipality of Sudbury
Building Department. This inspec-
tion, carried out on August 16, 1996,
confirmed the observations of Dr.
Ravi’s handyman and identified sev-
eral other instances where the reno-
vations and additions did not con-
form to the approved plans or the
OBC requirements. The Building
Department issued four Orders to
Comply to DNA Enterprises, Kettle
and Wright on March 6, 1997.

Apart from two requests for exten-
sions of time made by Kettle (and
granted by the Building Department),
there was no action taken by any of
DNA, Kettle or Wright with respect
to these Orders to Comply. Kettle
does not recall having requested
extensions of time, but acknowledges
that these requests are recorded in the
file of the Building Department.
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10.

11.

b)

d)

12.

In the meantime, Dr. Ravi became
concerned about the safety of the deck
when it shifted as he and a friend
stood at the railing. The deck had
pulled away from the house by up to
an inch and would visibly move under
the weight of a single individual walk-
ing on the surface of the deck.

In those circumstances, in June 1997,
Dr. Ravi engaged Mr. Earl Mumford,
PEng., of J.L. Richards & Associates
Limited, Consulting Engineers and
Planners, to inspect the two decks.
In a report dated August 1, 1997,
Mumford identified several deficien-
cies and code violations in the as-built
design of the decks, including:

anchors used to anchor the deck to
the masonry wall were substandard
and not suitable for that application;

use of the brick veneer wall as a load
bearing element in contravention of
CSA standard CAN 3-S304, which
requires a minimum thickness of 190
mm for a load bearing masonry wall;

the 2 x 8 floor joists with a 4'6" can-
tilever were stressed in excess of the
allowable amount by a factor of 1.15;

the two 2 x 12 beams supporting the
floor joists did not have adequate
bearing or fastener supports; and

the foundations for the deck were
questionable in that the 4 x 4 wood
posts in 8" diameter concrete piers
would cause the pier to crack over
time as the wood swells from wetness.

An independent expert reviewed this
matter on behalf of PEO. Having
reviewed the matter in detail, the
expert reached a number of conclu-
sions, including the following:

that the sealing and signing of the
two design drawings and the prepa-
ration and submission of the Novem-
ber 28, 1995 letter to the Regional
Municipality of Sudbury constitute
the practice of professional
engineering;

b)

c)

d)

e)

that the deck design as shown in the
drawing complies with applicable
building codes to the extent that
member sizes shown on Drawing
No. 2 are adequate for anticipated
loadings. However, the drawings do
not include several key specifications
and details that should have been
provided in order to meet the objec-
tives of CSA 086.1-94 Engineering
Design in Wood;

that Kettle should have advised Dr.
Ravi that as engineer of record on a
portion of the project, being the
deck, he would have to provide field
review letters to the local munici-
pality commenting upon the con-
struction work that he was about to
complete for a separate fee or alter-
natively Kettle should have asked
another professional engineer with
suitable experience to complete the
field review;

that it does not appear that Kettle
advised the municipality that he, as
certifying engineer, had an interest
in DNA Enterprises and that there
may have been an intent to mislead
the Sudbury Chief Building Official
and his department. The expert notes
that in any case the certification let-
ter was apparently self-serving and
was later shown not to be accurate;

that there is information confirm-
ing that the work that Kettle was
supervising and had certified was not
in accordance with his Certificate
and his responsibility to the public
(Dr. Ravi), that the deck that he
apparently designed and stamped in
1995 was actually constructed dif-
ferently from that shown on the
approved plans and not in compli-
ance with the Ontario Building Code
and that Kettle’s actions may have
exhibited professional misconduct
in that he failed to make responsi-
ble provisions for complying with
applicable statutes, regulations, stan-
dards, codes and by-laws in connec-
tion with work undertaken by or
under the responsibility of the
practitioner;



f) that it appears that Kettle was less than
responsive to concerns expressed by
the Building Department and the
Chief Building Official; and

g) that one of the most significant con-
cerns with this project is the fact that
the as-built design of the elevated
wood decks did not meet the OBC
requirements and was not in accor-
dance with the approved drawing and
yet was certified by Kettle as being in
compliance. The expert concluded
that this is not in keeping with pro-
fessional engineering standards or prac-
tice.

By reason of the facts set out above,
it is agreed by PEO and Kettle that Ket-
tle is guilty of professional misconduct
as defined in Section 28(2)(b) of the Act.
Specifically it is agreed that Kettle’s con-
duct constitutes professional misconduct
pursuant to the definitions under Reg-
ulation 941, paragraphs 72(2)(a),
72(2)(b), 72(2)(d), 72(2)(g), 72(2)(i) and
72(2)()).

Sections of O. Reg. 941 relevant to
this matter: Section 72(2). For the pur-
poses of the Act and this Regulation,
"professional misconduct™ means:

(&) negligence,

(b) failure to make reasonable provision
for the safeguarding of life, health
or property of a person who may be
affected by the work for which the
practitioner is responsible,

(d) failure to make responsible provi-
sion for complying with applicable
statutes, regulations, standards,
codes, by-laws and rules in connec-
tion with work being undertaken by
or under the responsibility of the
practitioner,

(j) conduct or an act relevant to the
practice of professional engineering
that, having regard to all the cir-
cumstances, would reasonably be
regarded by the engineering profes-
sion as disgraceful, dishonourable or
unprofessional.

Kettle has been diagnosed as suffer-

ing from a medical problem which

has caused him not to engage in the
practice of professional engineering

for a period of several months.

Kettle receives disability payments
relative to the medical problem and has no
intention of returning to the practice of
professional engineering at any point in
the future.

In retrospect, Kettle believes that the
medical problem, which currently prevents
him from practising professional engi-
neering, was in substantial part responsi-
ble for the conduct described above in the
circumstances of this case.

The Panel ordered that:

1. Kettle’s licence shall be and is here-
by suspended for a period of 24
months.

2. In connection with the suspension
of his licence, Kettle shall deliver
to PEO, immediately, his seal, his
licence, and any documentation,
including business cards, setting
out his designation as a profes-
sional engineer.

3. After the period of suspension
specified in paragraph 1 above, it
shall be a term of and restriction
on Kettle’s licence that until he
provides medical information
establishing to the satisfaction of
PEO that he is medically fit to
resume practice on an unsuper-
vised basis, Kettle may only under-
take acts of professional engineer-
ing under the direct supervision
of a licensed member of PEO in
good standing, which member
takes professional responsibility
for any work undertaken by Ket-
tle, by signing and sealing as
required.

4. A summary of the Agreed State-
ment of Facts and of this order
shall be published in the official
publication of the PEO.

5. Inview of Kettle’s cooperation and
his medical condition, there shall

be no order as to costs.

Comments of the Panel

The Panel found in this case that there
was no clear and cogent evidence of non-
disclosure of a potential conflict of
interest. However, in the opinion of the
Panel, this case demonstrates the respon-
sibility of engineers to clearly disclose
their interest, in a timely manner, to
clients and authorities. Especially in small-
er communities, it is not uncommon for
an engineer to play several roles during a
project. When this is the case, it is impor-
tant that the engineer is both clear and
prompt in disclosing any potential con-
flict, and that the client understands and
accepts that position. When this is done
it is our opinion that the requirements of
Section 72(2)(i) of Regulation 941 of the
Act have been fully met.

This case also illustrates the impor-
tance of professional engineers acknowl-
edging complaints of design deficiencies
from clients or regulatory bodies in a
timely and professional manner and tak-
ing steps to resolve them.

Dated at Toronto this 22nd day of
February, 2002

J.E.(Tim) Benson, P. Eng. (Chair)

(For and on behalf of the Panel of the
Discipline Committee)

Daniela Iliescu, P.Eng.
Nick Monsour, P.Eng.
Glenn Richardson, PEng.
Ed Rohacek, PEng.

Note from the Department of
Legal and Professional Affairs

Mr. Kettle did not appeal the Com-
mittee’s decision and as a result the
two-year suspension commenced
October 1, 2001.
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Enforcement proceedings

The Association of Professional Engineers of
Ontario versus Lester Awnings

and Tent Rentals Corp.

t a trial held in the Provincial
AOffences Court, Peterborough,
Ontario, on May 29, 2003, before
his Worship W.G. Jacklin, Lester Awnings
and Tent Rentals Corp. was found guilty
of the following charge brought under the

Professional Engineers Act:

0 That on or about the months of
August to September 2001 at Peter-
borough, Ontario, Lester Awnings and
Tent Rentals Corp. did commit the
offence of engaging in the business of
providing, to the public, services that
are within the practice of profession-
al engineering, when the company did
not hold a Certificate of Authoriza-
tion from the Association of Profes-
sional Engineers of Ontario, contrary
to the Professional Engineers Act, R.S.O.
1990, ch. P. 28 as amended of Sec-
tions 12(2) and 40(1) by providing an
outdated and unauthorized Pole Tent
Framing Plan to the Lindsay Lion’s
Club.

Lester Awnings and Tent Rentals Corp.
does not, nor has it ever held a Certificate
of Authorization under the Professional Engi-
neers Act. Dana M. Peebles of McCarthy
Ttrault represented the Association. Petér
Millard represented Lester Awnings and
Tent Rentals Corp.

Mr. Peebles told the Court that the mat-
ter first came to PEO’s attention when a
professional engineer had reported that a
drawing bearing his professional engineer’s
seal, which he had prepared for a 1992 pro-
ject, had been provided, without his per-
mission, by Lester Awnings and Tent Rentals
Corp. to a client for use in support of a
building permit application in 2001 to the
City of Kawartha Lakes. The permit was
required to erect a beer tent for the Lindsay
Lion's Club.

After reviewing the Building Permit
Application and the drawing in question
for the beer tent, the local building offi-
cial rejected the application, as the 1992
drawing was outdated. The engineer was
notified, and he confirmed to the Build-

ing Department that he had not autho-
rized the 1992 drawings to be used by
Lester Awnings for the 2001 Application.

The Company pleaded guilty to the
charge and after submissions with respect
to sentence, His Worship convicted the
company of the violation of the Profession-
al Engineers Act and imposed a fine of
$4,000 (including a Victim’s Impact Sur-
charge). As a result of the guilty plea by
Lester Awnings and Tent Rentals Corp.,
two other charges were withdrawn.

Note from the Department
of Legal and Professional
Affairs

The success of this prosecution was in
large part due to the vigilant report-
ing of the matter by the local build-
ing official who also cooperated with
the association in its investigation of
the matter.

Note from the Department of Legal and Professional Affairs

Overseas outsoucing

PEO has learned that overseas engineering
firms have been approaching Ontario firms
holding Certificates of Authorization (Cs of
A), offering to undertake design and draft-
ing work they might want to outsource. It
is important when deciding to whom to out-
source work that Ontario professional engi-
neers consider the provisions of the Profes-
sional Engineers Act and Regulation 941,
regarding proper delegation and supervision
of work performed by unlicensed person-
nel. In fact, it is PEO’ observation that many
of the proposed business arrangements from
overseas firms are in clear violation of the
Act and should be cautiously approached.
PEO will not comment on the compe-
tence of overseas practitioners. However,
under the Ontario Act, it is illegal for any-
one other than a licensed Ontario profes-
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sional engineer, or a person working under
the direct supervision of a licensed practi-
tioner, to offer or provide professional engi-
neering services in the province. Individuals
and businesses offering professional engi-
neering services to the public (“the public” in
this instance includes holders of PEO Cs of
A) are also required to hold a PEO C of A.
The fact that services used in Ontario are
actually performed outside of Ontario is of
no relevance. Unless personnel are under the
direct supervision of a licensed Ontario pro-
fessional engineer who is qualified to assess
their competence, only an Ontario licence
and an Ontario C of A are adequate proof of
their qualification to provide professional
engineering services to be used in Ontario.

Members who outsource professional
engineering work to any outside person or

business that does not hold an Ontario C
of A, whether that person or business is inside
or outside Ontario, may be subject to dis-
cipline for aiding and abetting the unlicensed
practice of engineering. Ontario professional
engineers would also be liable for discipline
by PEO if they were to approve any work
performed by unlicensed people if that work
were subsequently found to be incompetent
or negligent.

Professional engineers may outsource
any work, such as drafting, that is not pro-
fessional engineering to whomever they
want. They may also use the services of
overseas employment agencies to seek com-
petent personnel to work on projects in
Ontario, so long as whomever they hire
either obtains the PEng. licence or works
under the direct supervision of a licensee.



The Code of Ethics

Blueprint for ethical practice

Following is PEO’s Code of Ethics (Section 77 of Regulation 941 of the Professional Engineers Act)
for your reference. An ideal to which all professional engineers should aspire, it is meant to guide
PEO members in their professional practice and dealings with clients, employers, employees, associates

and the public.

1. Itis the duty of a practitioner to the pub- iv. endeavour to keep the practitioner’s 6. A practitioner must cooperate in work-

lic, to the practitioner’s employer, to the
practitioner’s clients, to other members
of the practitioner’s profession, and to
the practitioner to act at all times with,

i. fairness and loyalty to the practi-
tioner’s associates, employers, clients,
subordinates and employees,

ii. fidelity to public needs,

iii. devotion to high ideals of personal
honour and professional integrity,

iv. knowledge of developments in the
area of professional engineering rel-
evant to any services that are under-
taken, and

v. competence in the performance of
any professional engineering services
that are undertaken. O.Reg.48/92

. A practitioner shall,

i. regard the practitioner’s duty to pub-
lic welfare as paramount,

ii. endeavour at all times to enhance
the public regard for the practition-
er’s profession by extending the pub-
lic knowledge thereof and discour-
aging untrue, unfair or exaggerated
statements with respect to profes-
sional engineering,

. not express publicly, or while the
practitioner is serving as a witness
before a court, commission or other
tribunal, opinions on professional
engineering matters that are not
founded on adequate knowledge and
honest conviction,

licence, temporary licence, limited
licence or Certificate of Authoriza-
tion, as the case may be, permanently
displayed in the practitioner’s place
of business.

. A practitioner shall act in professional

engineering matters for each employer as
a faithful agent or trustee and shall regard
as confidential information obtained by
the practitioner as to the business affairs,
technical methods or processes of an
employer and avoid or disclose a conflict
of interest that might influence the prac-
titioner’s actions or judgment.

. A practitioner must disclose immedi-

ately to the practitioner’s client any inter-
est, direct or indirect, that might be con-
strued as prejudicial in any way to the
professional judgment of the practitioner
in rendering service to the client.

. A practitioner who is an employee-

engineer, and is contracting in the prac-
titioner’s own name to perform pro-
fessional engineering work for other
than the practitioner’s employer, must
provide the practitioner’s client with a
written statement of the nature of the
practitioner’s status as an employee and
the attendant limitations on the prac-
titioner’s services to the client, must
satisfy the practitioner that the work
will not conflict with the practition-
er’s duty to the practitioner’s employ-
er, and must inform the practitioner’s
employer of the work.

ing with other professionals engaged on
a project.

. A practitioner shall,

i. act towards other practitioners with
courtesy and good faith,

ii. not accept an engagement to review
the work of another practitioner for
the same employer except with the
knowledge of the other practition-
er or except where the connection
of the other practitioner with the
work has been terminated,

. not maliciously injure the reputation
or business of another practitioner,
iv. not attempt to gain an advantage over

other practitioners by paying or

accepting a commission in securing

professional engineering work, and
V. give proper credit for engineering
work, uphold the principle of ade-
quate compensation for engineering
work, provide opportunity for pro-
fessional development and advance-
ment of the practitioner’s associates
and subordinates, and extend the
effectiveness of the profession through
the interchange of engineering infor-
mation and experience.

. A practitioner shall maintain the hon-

our and integrity of the practitioner’s
profession and, without fear or favour,
expose before the proper tribunals unpro-
fessional, dishonest or unethical conduct
by any other practitioner. R.R.O. 1990,
Reg. 941, s. 77; O. Reg. 48/92, s. 1.
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